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LIFE 


Unborn Children as Beneficiaries Under the terms of the policies, 
an insured, or his assignees, had the right to revoke any desig- 
nation of any beneficiary, so long as the consent of the living 
beneficiaries was obtained, and no obligation existed to await the 
coming into being of any unborn persons designated to receive 
benefits from the policies (Webster et al. v. State Mutual Life 
Assur. Soc. of Worcester, Massachusetts, U. S. Dist. Ct., S. D. of 
Calif., J 503,467). 


Waiver of Premiums.—In a declaratory judgment suit brought to 
resolve a controversy between an insured and an insurance com- 
pany, the Pennsylvania court ruled that the insured became dis- 
abled before he reached the age of sixty; however, he was entitled 
to waiver of only those premiums becoming due after the time he 
furnished proof of disability (The Columbian Natl. Life Ins. Co. v. 
Goldberg, U. S. C. C. A., 6th C., $503,463). 


Agent’s Right to Renewal Commissions.—An agent was not entitled 
to commissions on renewal premiums paid after termination of 
his agency, the court ruling that a contract, providing that his 
right to said commissions ceased upon entering the employment 
of a competitor within two years, was not in restraint of trade 
(Stancliff v. Southland Life Ins. Co., Tex. Ct. of Civ. App., 503,464). 


Insurable Interest.—A “friend” of the insured whom he made bene- 
ficiary on a life insurance policy in place of his wife, was held not 
to have an insurable interest, even though he induced her to 
purchase a residence so that he could have a home and agreed 
to pay her $50 a month for his room and board (Allen v. Brews- 
ter et al., Tex. Ct. of Civ. App., J 503,203). 


Allocation of Funds.—Since it is the duty of an insurer to apply 
funds in such a manner as to keep a member in good standing, a 
beneficiary was entitled to death benefits from a mutual associ- 
ation; if the money sent in had been applied as advance payment 
of yearly dues, death assessments would not have become due until 
after the death of deceased (McCann v. The Musicians’ Assoc., 
Local 76, A. F. of M., Wash. Supreme Ct., 7 503,465). 


War Risk Insurance.—An action against the government to recover 
for a disability occurring more than six years prior to the suit 
was barred by a statute since the denial of the first demand was 
final, and in calculating the running of the statute, a second de- 
mand, made almost four years later, should not be considered 
(Baker, Admr. v. United States of America, U. S. Dist. Ct., Dist. of 
Mont., {| 503,466). 
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% NEGLIGENCE * 


(Other than Automobile) 


Owner’s Liability for Sub-Lessee’s Fall Down Stairway.—The 
difference in the depth of the steps of a common stairway 
in defendant’s building was open and obvious and such that 
it may be presumed that the owner’s tenant would have 
discovered it; therefore, it was the duty of the sub-lessor 
and not that of the owner to give notice of the defect to the 
plaintiff, a sub-lessee (Burton v. Rothschild, Mo. Supreme 
Ct., J 404,279). 

Child Injured at Amusement Park.—The court held that plain- 
tiff was not contributorily negligent in failing to take pre- 
cautions to watch for and avoid flying rolling pins which 
were used in a contest held in defendant's amusement park, 
and plaintiff was allowed a recovery for injuries sustained 
when one of the rolling pins struck her (Lakeside Park Co. 
v. Wein, etc., Colo. Supreme Ct., 404,280). 

Customer Tripping Over Sign on Parking Lot.—Where plain- 
tiff, a patron of defendant Market, tripped over a sign placed 
on a portion of a parking lot owned by defendant and 
leased to the co-defendant Ice Company, the Ice Company, 
as an invitee of the defendant Market, owed a duty to exer- 
cise ordinary care to plaintiff, an invitee of the defendant 
Market (Tschumy v. Brook’s Market et al., Calif. Dist. Ct. 
of App., { 404,281). 


*% AUTOMOBILE * 


Defective Windshield Wiper.—Defendants were not entitled to 
a new trial because they were taken by surprise by evidence 
that their taxicab had a defective windshield wiper when it 
ran through a red light and collided in an intersection with 
slaintiffs’ vehicle (Yellow Cab Co. of D. C., Inc., et al. v. 


ogers, D. C. Mun, Ct. of App., J 707,916). 

County’s Liability —The county was not liable for injuries sus- 
tained by plaintiff when the motor bicycle he was riding 
collided at an intersection with another vehicle because the 
view was obstructed by a heavy growth of weeds on the 


unimproved portion of a dedicated highway (Barton et al. v. 
King 


County, Wash. Supreme Ct., {| 707,914). 

Defective Condition of Edge of Highway.—Plaintiff recovered 
from the county for injuries sustained when he attempted 
to extricate himself from his capsized automobile which had 
partly overturned into a drainage ditch alongside the high- 
way because of the defective condition of the edge of the 
road (Churchman v. County of Sonoma et al., Calif. Dist. Ct. 
of App., 7 707,917). 

Bicyclist Swerving into Passing Automobile.—A bicyclist did 
not recover for personal injuries sustained when he swerved 
into defendant’s automobile, which was passing him on the 
left, after defendant had sounded her horn as she approached 
from the rear and plaintiff had continued on the highway 
(Kavanaugh, etc. v. Parvet, Ill. App. Ct., J 707,919), 

Railroad Crossing Collision—In affirming the decision for the 
administratrix, this court declared that, since there was no 
evidence on the point, the question of whether or not the 
decedent, who was a guest in an automobile which was 
overtaken and struck at a crossing by defendant’s train, 
was guilty of contributory negligence which was equal to 
or greater than the railroad’s negligence was one of fact for 
the jury (Hendon, Admx. v. Kurn et al., Trustees, St. Louis- 
San Francisco Ry. Co., Mo. Supreme Ct., J 707,920). 

Admissibility of Evidence of Indictment on a Drunken Driving 
Charge.—A new trial was granted in an administratrix’s 
action for the death of her decedent caused when the auto- 
mobile in which he was riding collided with defendants’ 
truck, since it was error to admit evidence of a pending 
indictment on a drunken driving charge arising out of the 
accident against plaintiff's principal witness, the driver of 
the automobile (Holden, Admx. v, Berberich et al., d. b. a. 
Berberich’s Delivery Co., et al., Mo. Supreme Ct., J 707,921). 

Passing Vehicle—In an action for injuries sustained when 
plaintiff's car was struck on the right rear and overturned 
as she attempted to pass defendants’ truck, a directed verdict 
was rendered for defendants since she offered no testimony 
that the truck veered from its direct course (Warlich v. 
Miller et al., d. b. a. Miller Transfer, et al., U. S. Dist. Ct., 
W. D., Pa., § 707,922). 

Ability to Prevent Damages.—Plaintiff, who permitted his truck 
to remain in storage for seventeen months after defendant 
had announced its refusal to pay for the repairs necessi- 


tated when a tank from defendant’s truck fell on it, was 
under a duty to use reasonable care to minimize the dam- 
ages arising from the accident, in the absence of a finding 
that he was unable to pay the bill (Valencia v. Shell Oil Co. 
et al., Calif. Dist. Ct. of App., J 707,923). 

Jackknifed Truck Extending onto Highway.—Although plain- 
tiff was not guilty of contributory negligence as a matter of 
law when he drove into defendant’s jackknifed truck at 
night which extended onto the highway, since there was 
evidence that he was blinded by the lights of an approach- 
ing car, the trial court erred in submitting the issue of 
whether or not there were lights on the truck-trailer when 
there was no substantial evidence upon which to base the 
charge (Newton v. Pacific Highway Transport Co., Wash. 
Supreme Ct., J 707,924). 

Second-Hand Dealer’s Liability—It was error to sustain a 
demurrer to a complaint which alleged that plaintiff, a 
passenger, was injured when the driver lost control of the 
truck and crashed into a parked vehicle because the left 
front spring of the truck was defective and broke, since 
defendant, a second-hand dealer, had sold the truck with a 
“new truck guarantee” (Bock et al. v. Truck & Tractor, Inc., 
Wash. Supreme Ct., §/ 707,925). 

Rear-End Collision.—It was error to refuse to submit the issue 
of unavoidable accident when there was evidence that it was 
very difficult to see just before dawn where defendant's 
truck crashed into the rear of plaintiff’s wagon, since the 
collision could have happened even though all parties were 
exercising the degree of care required by law (Valley, Film 
Service v. Crus, Tex. Ct. of Civ. App., J 707,926). 

Intersection Collision.—Plaintiffs recovered for injuries sus- 
tained by the driver and the death of a passenger in the 
vehicle which was struck when more than half way through 
the intersection by defendants’ speeding car, since, in view 
of the conflicting evidence, a purely factual question on 
proximate cause was at issue which the jury determined in 
plaintiff's favor (Pruitt et al. v. Krovitz et al., Calif. Dist. Ct. 
of App., J 707,927). 

Failure to See Car.—An order granting plaintiffs a new trial 
after verdict for defendant, where, from the testimony, it 
could be concluded that defendant’s failure to see plaintiff's 
car enter the intersection was due to his negligence, was 
affirmed (Ewing et al. v. Hamada, Calif. Dist. Ct. of App., 
{ 707,928). 

Contributory Negligence.—Plaintiff did not recover for dam- 
ages sustained when her car collided with defendant’s truck, 
which was approaching from the right, in the intersection, 
since the jury found that she was guilty of contributory 
negligence (Cook v. Day et al., Mo. Socom Ct., 707,918). 

Scope of Employment.—Plaintiffs recovered for personal in- 
juries sustained when their automobile collided with defend- 
ant employee’s vehicle while he was on his way to work, 
the court concluding that the employee was not acting 
within the scope of his duties as day laborer at a peach 
orchard at the time of the collision and that the employer 
was not liable (Singh et al. v. Furuta et al., Calif. Dist, Ct. 
of App., J 707,929). 

Head-On Collision.—Plaintiffs recovered for personal injuries 
sustained when the car in which they were riding was struck 
head-on by defendant’s automobile which was speeding on 
the wrong side of the road, since defendant was negligent 
in attempting to beat a car on the intersecting street 
through the intersection (Poe et al. v. Lawrence, Calif. Dist. 
Ct. of App., J 707,930). 


Owner’s Liability—The owner of the abutting property was 
liable for personal injuries sustained by plaintiff when the 
automobile in which she was riding struck a mound of 
excavated dirt in the street, since the owner had knowledge 
that the work was being ‘done, although he permitted the 
independent contractor to obtain the permit, and he could 
not shift his duty to warn the public of the danger to an- 
other (Sawaya, etc. v. De Cour, Exre. et al., Calif. Dist. Ct. of 
App., § 707,931). 

Street Car and Automobile Collision.—Plaintiffs did not recover 
for the wrongful death of their decedent who failed to stop 
for a stop street and drove into the side of defendants’ 
oncoming street car, since there was ample evidence to 
justify the jury’s conclusion that the proximate cause of 
the collision was the decedent’s negligence (Collier, etc, 
et al. v. Los Angeles Ry. Co. et al., Calif. Dist. Ct. of Apps 
{ 707,932). 


Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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